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Legal Focus

SC’s Guidelines On Offer Of Shares By
Unlisted Public Companies (UPCs) To
Sophisticated Investors

The Securities Commission Malaysia (SC) has issued the
Guidelines on Offer of Shares by UPCs to Sophisticated
Investors (Guidelines), which came into effect on 1 August
2021.

The Guidelines are aimed to safeguard investors’ interest in
the wake of increased queries and complaints received by
the SC on shares being offered by UPCs, marketed through
phone calls, seminars, video recording via social media or
unlicensed agents, to both sophisticated and non-
sophisticated investors.

The Capital Markets and Services Act 2007 (CMSA) imposes
an obligation on UPCs to issue a prospectus and thereafter
register with the SC when offering shares to retail investors.
The preparation of prospectus must comply with the
requirements set out in the Prospectus Guidelines.

However, UPCs are not required to issue a prospectus when
the shares are issued wholly to sophisticated investors as set
out under Schedule 6 and Schedule 7 of the CMSAX.

The Guidelines provide the following requirements and/or
obligations for UPCs when offering shares to sophisticated
investors:

1. Requirements Relating To Information
Memorandum (IM)

o A UPC must ensure that any IM issued in respect
of an offer of its shares must comply with, in
addition to requirements under the Guidelines,

1 SC has recently made amendments to the CMSA and expanded the
categories of “sophisticated investors” in Schedules 6 and 7 of the
CMSA, which came into force on 1 July 2021. Click here for more
information in relation to such amendments.
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the requirements as set out in the CMSA and any
other guidelines issued by the SC.

A caution statement shall be included on the
cover page of any IM issued, to clearly state that
while the IM is deposited with the SC, approval
by the SC is not required for the offering or the
IM.

Conduct Obligations Relating To Distribution

A UPC that appoints an agent for the purposes
of promoting or marketing its shares must ensure
that the agent holds a Capital Markets Services
Licence for the regulated activity of dealing in
securities.

A UPC and persons acting on its behalf must
take reasonable steps to verify that any
prospective investor is a sophisticated investor
prior to approaching the investor for the offering
of its shares.

Reporting Requirements

The following must also be submitted by a UPC to the
SC irrespective of whether an offer of shares is
accompanied by an IM:

(@)

(b)

a post-issuance natification in such form as set
out in Appendix 1 of the Guidelines no later than
7 days after the commencement of the offering.

a report that is prepared on a quarterly basis
(post-issuance update report) in such form as
set out in Appendix 2 of the Guidelines no later
than seven days after the end of each quarter of
its financial year, as long as the offering is
ongoing.

The information as set out in Appendices 1 and 2 of
the Guidelines and any other information as may be
required by the SC must be included in the post-
issuance notification and post-issuance update report.
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Additionally, a UPC must:

(@) submit to SC any revision to the post-issuance
notification and/or post-issuance update report
made by the UPC;

(b) ensure that all statements and information
submitted to the SC are true, not misleading and
do not contain material omission; and

(c) revise the post-issuance notification and/or
post-issuance update report upon becoming
aware of any change or a likelihood of any
change that may render any information
submitted with the SC to be false, misleading or
contain any material omission.

Please note that for the purposes of the Guidelines:

“offer” in relation to any shares in a UPC, includes the
issuance of such shares, the making available of, offering for
subscription or purchase of, or issuance of an invitation to
subscribe for or purchase of such shares.

“sophisticated investor” means any person who:

(@) falls within an any of the categories of investors set
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About Us
We are a full-service commercial law firm with a head
office in Kuala Lumpur and a branch office in

Penang. Our key areas of practice are as follows:-

* Appellate Advocacy

® Banking & Finance (Conventional and Islamic)
e Capital Markets (Debt and Equity)

¢ Civil & Commercial Disputes

¢ Competition Law

* Construction & Arbitration

* Corporate Fraud

* Corporate & Commercial

* Personal Data Protection

* Employment & Industrial Relations

* Energy, Infrastructure & Projects

* Construction & Arbitration

* Fintech

* Government & Regulatory Compliance
* Intellectual Property

* Medical Negligence

* Mergers & Acquisitions R E I M AG I N I N G
* Real Estate Transactions

* Shipping & Maritime LEGA

® Tax, SST & Customs
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