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According to news reports, mergers and acquisitions (M&A) in 
Malaysia has increased from 254 deals in 2020 to approximately 

384 deals in the past year1 and this uptick has carried on in 2022. 
However, M&A transactions typically give rise to a myriad of 
employment-related issues which require careful consideration from 
parties on both sides of the transaction. This article will touch on 
various employment law considerations to look out for in respect of 
M&A transactions. 

Carrying Out Due Diligence

The legal due diligence in respect of M&A transactions should cover employment 
related considerations and potential liabilities which may affect the purchase price 
or the terms of the deal including any obstacles. It may be relevant to review the 
agreements containing information in relation to the categorisation of employees, 
employee benefits, change-in-control and payment information . 
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The Distinction Between Deal Structures

In a share sale and purchase transaction, the seller will transfer its ownership of the 
target company to the buyer and the buyer will become either the substantial or 
sole shareholder of the company. In respect of these transactions, it is less likely for 
employment law issues to arise as existing employees are still employed by the target 
company. 

On the other hand, in an asset sale and purchase transaction, the buyer acquires either 
some or all the business’s assets. Unlike share sale and purchase, employees must be 
transferred to the acquirer. As such, the buyer must obtain consent from the  employees 
who are being transferred and negotiations would need to take place in the event that 
there are any change-in-control clauses in the employment contracts. 

A Complex Issue: Employee Transfer

As mentioned, the utmost concern in M&A transactions from an employment law 
perspective relate to the transfer of employees. In respect of share acquisitions, the 
process is rather straightforward as compared to asset acquisitions as the legal entity 
remains unchanged in relation to the former and the acquirer merely steps into the shoes 
of the seller. Employment contracts would remain intact, and the terms and conditions 
of employment are unlikely to have any amendment. However, if the M&A transaction 
relate to the sale of a subsidiary by its parent company, further considerations such as 
benefit plans which cover welfare plans and retirement savings must be considered, as 
such plans would be typically connected to its parent company. 

As indicated above, asset acquisitions would be more intricate. Employees are not 
transferred to the new entity automatically and thus, an assessment to determine the 
employees to be transferred should be carried out. 

Further, both acquirer and target company will be jointly and severally liable to pay the 
termination benefits as set out in the Employment (Termination and Lay-off Benefits) 
Regulations 1980 (the Regulations) if:

(i) The acquirer does not offer to continue to employ the employee within seven days of 
the change in ownership; and

(ii) The terms and conditions of employment offered to the employee are less favourable 
than those under which the employee was employed before the change occurs.

The case of Tinus Wilting v Itasa Asia Sdn. Bhd.3 demonstrates the importance of 
differentiating between a share acquisition and an asset acquisition. The claimant 
who was the Executive Director of the target company, previously known as Akronn 
Industries Sdn Bhd, received a notice terminating his services after the acquisition of the 3  [2018] 2 LNS 3163
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target company by Itasa Servicios Generales SL in October 2016. The 
services of the claimant were supposed to last until May 2019. The 
company stated that in light of the fact that the sale of the business 
was an asset sale and  that there was a ownership of the business, the 
claimant’s employment was deemed terminated and the company 
did not offer to continue the employment contract.

The court nonetheless held that the transaction was a share 
sale transaction since it was merely a change in ownership with 
continuous use of the same registration number, business address, 
and manpower, the legal entity remained the same. Therefore, the 
termination of the claimant’s employment contract was deemed to 
be premature and unlawful. 

Revamping And Reconciling The Employment 
Benefits

It is common for an acquiring company to revamp or amend the 
terms and conditions of employment of the employees being 
transferred. This is often carried out as a cost-cutting measure 
and to harmonise the terms and conditions with the acquiring 
company’s existing workforce. However, it has been shown that reasonable explanation 
would be required to be given in order to justify any termination of employment of 
existing employees. 

In addition to the requirement of reasonableness, in the event that the termination of 
services is attributable to the change in ownership, the acquiring company must give a 
notice of termination of service to the employee following the time period prescribed 
under the Employment Act 1955 (the Act). 

Further, advance notice must also be given to employees in the event of any modification 
to the terms and conditions of his/her employment. 

Employment Agreements And Joint Agreements

It is useful for the acquiring company to evaluate existing employment contracts 
entered into by the target company. Executive employment agreements, may typically 
include a change in control clause or severance provisions, which could attract a ‘golden 
parachute’ payment (i.e. payment to key executives of the target company who had 
assisted to guarantee the success of the said sale). 

Further, restrictive covenants in employment agreements, such as non-competition, 
non-disclosure, or non-solicitation clauses, must be thoroughly reviewed and 
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to be given in order to justify any 
termination of employment of 
existing employees. 



4            LEGAL INSIGHT

considered. In the event of the absence of such covenants, the buyer should consider 
supplementing the employment agreements with new restrictive covenants to reduce 
the risk of competition by employees terminated by the company. 

Conclusion 

M&A have shown to result in stronger and more successful merged/acquired entities. 
However, as discussed, M&A transactions may also give rise to a myriad of employment-
related issues that, if not properly managed, can cause headaches for lawyers, human 
resources professionals and others involved in the deal which can be further complicated 
by the tight timelines and constantly evolving deal structures that now characterise 
many M&A transactions. Hence, parties to M&A transactions must ensure that 
employment issues are carefully managed and should always consult with jurisdiction 
and subject matter experts as necessary to ensure compliance with the various and 
complex requirements in ensuring a successful M&A deal.

Annabel Kok  |  Partner
Corporate and Real Estate Transactions
annabel@rdslawpartners.com
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Covid-19 pandemic had ravaged many businesses across 
the globe. Businesses had to resort to downsizing and/or 

retrenchment exercises to stay afloat. Whilst this option may 
resolve immediate financial problems for businesses, failure to 
manage departures of personnel may present mid-term and long-
term issues for businesses which are seeking to recover. 

In this regard, it goes without saying that trade secrets and goodwill of businesses are 
key components of any sustainable enterprise. When employees leave, it is inevitable 
that they would take a piece of whatever trade secret they were exposed to during the 
course of employment with them. 

Therefore, businesses must be mindful and implement proper policies to protect 
their trade secrets, and to prevent and/or manage leakages by former and/or current 
employees in 3 areas of law:

a. Employment Law; 

b. Intellectual Property Law; and 

c. Data Protection laws.

Employment

Duty of confidentiality owed by employees to their employers/ former employers

The duty of confidentiality between an employer and employee is clearly set out in the 
case of Faccenda Chicken v Fowler [1968] IRLR 69 which has been applied extensively 
by the Malaysian courts. The relevant principles in summary are as follows:

1. Where there is an express term in the contract of employment between the employer 
and employee, the confidentiality obligations of the employee will depend on such 
contract of employment;

2. In the absence of any express term in the contract of employment, the employee 
has, during the course of employment, an implied duty of good faith or fidelity to the 
employer not to disclose or divulge any confidential information;

BREACH OF CONFIDENTIALITY 
– MANAGEMENT’S PERSPECTIVE 
by Kenny Lam
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3. After termination of the employment of an employee, while there is still an implied 
duty not to disclose or divulge any confidential information, such obligation is much 
more restricted in its scope. The obligation may cover secret processes of manufacture 
such as chemical formulae or designs or special methods of construction, and other 
information which is of a sufficiently high degree of confidentiality as to amount to 
a trade secret, but nothing more than that; and

4. In order to determine whether the implied obligation prevents disclosure by an 
employee after the termination of employment, a number of factors must be 
considered, including:

(a) The nature of the employment – does the employment involve habitual handling 
of confidential material;

(b) The nature of the information itself - the information will only be protected if it 
can properly be classed as a trade secret or as material which, while not properly 
to be described as a trade secret, is in all the circumstances of such a highly 
confidential nature as to require the same protection as a trade secret;

(c) Whether the employer impressed on the employee the confidentiality of the 
information; and

(d) Whether the relevant information can be easily isolated from other information 
which the employee is free to use or disclose.

In light of the abovementioned principles, employers who have in their contract of 
employment clauses restricting disclosure of confidential information can rely on 
such clauses to bring an action in the event there is a breach of such contractual 
term by their ex-employee. If there is none, employers can still be assured that 
confidential information of the company which is of a highly confidential nature 
so as to amount to a trade secret is protected. However, if there is any confidential 
information that does not amount to a trade secret but which the employer does not 
wish to be disclosed after the termination of employment, this has to be expressly 
provided in the contract of employment. Otherwise, the employer will have no 
recourse in that regard. 

It has to be noted that usage by an employee of personal knowledge and experience 
accumulated over the years of employment is not a breach of confidentiality. Further, 
the fact that an ex-employee does business with customers of the former employer or 
sets up a competing business is not wrong under law, save where such competition is 
pursued by wrongful utilisation of confidential information. 
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Dismissal Of Employee For Breach Of Confidentiality

It is settled law in Malaysia that employers must have ‘just cause and excuse’ in order 
to terminate the employment of an employee. A few causes that justify termination of 
an employee include:

(a) Misconduct; 

(b) Surplus of labour or redundancy; or

(c) Poor work performance. 

An employee’s breach of express confidentiality obligations or their implied duty of 
fidelity amounts to misconduct and would give rise to ‘just cause and excuse’ for an 
employer to terminate their employment. 

However, besides having ‘just cause and excuse’ for the termination, employers 
have to also ensure that the procedure of termination of employees are done fairly. 
Otherwise, the employee would be able to challenge the dismissal under Section 20 
of the Industrial Courts Act 1967. In this regard, employers ought to clearly stipulate 
the reason for termination in the termination letters and comply with the company’s 
dismissal procedure if there is one. Further, whilst it is not mandatory for an inquiry 
to be conducted to demonstrate that a dismissal was done fairly, it is advisable for 
employers to give employees a reasonable amount of time to respond to any allegations 
of misconduct against them and conduct an inquiry into the allegations before making 
the decision to terminate.
 
It has to be noted that should employees succeed in proving that the dismissal was unfair, 
the Industrial Court can order the employee to be reinstated (or award compensation if 
reinstatement is inappropriate) as well as order the employer to pay back wages of up 
to 24 months. 

Intellectual Property

Post departure of employees, it is common for business owners to find their confidential 
information and/or trade secrets to have been leaked during the course of employment 
and thus abused in the form of a competing business. 

At this time, intellectual property laws are applicable to provide protection and relief 
to business owners who have suffered damages due to leaked confidential information 
and/or trade secrets and abused by their former employees.

ADVOCATES & SOLICITORS
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To establish an action for breach of confidence, the celebrated case of Coco v AN 
Clark (Engineers) Ltd [1969] RPC 41 which was  followed  in the  Federal Court case of 
Dynacast (Melaka) Sdn Bhd & Ors v Vision Cast Sdn Bhd & Anor [2016] 3 MLJ 417 is 
instructive. The Coco Case ruled that the 3 key elements for a successful claim based on 
breach of confidence which are:

(a) The information must possess the quality of confidentiality;

(b) The information must have been imparted in confidence; and

(c) There must have been some unauthorised use of that information to the detriment 
of the owner of the information. 

Pending the disposal of the action, business owners may apply for an injunction on an 
urgent basis to restrain former employees from making use of the leaked confidential 
information and/or trade secret. In the case of Keet Gerald Francis Noel John v Mohd 
Noor bin Abdullah & Ors [1995] 1 MLJ 193, the court ruled the following elements would 
be considered in decision whether to grant an ex-parte injunction pending the disposal 
of the action :

(a) Whether there is a serious issue to be tried;

(b) Whether balance of convenience and/or justice favours the applicant;

(c) Whether damages would be an adequate remedy.

In the event business owners are successful in establishing an action of breach of 
confidence, the Court may grant the following reliefs:

(a) Accounts of profit;

(b) Loss of profit;

(c) Perpetual injunction; and

(d) Order for Deliver Up and/or Destruction of the leaked confidential information and 
trade secrets.

Data Protection 

Another angle for business owners to consider to is to engage protection accorded to 
sensitive information by data privacy laws, including the Personal Data Protection Act 
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2010 (PDPA 2010) in Malaysia. The PDPA 2010, which 
was introduced to regulate the use of personal data in 
commercial transactions, provides for the offence of 
unlawfully collecting personal data. Several defences 
are available under Section 130(2) of the PDPA 2010 
including when it is necessary to prevent or detect a 
crime or when it is required under any law or by order of 
a court. Pursuant to Section 130 of the PDPA, any person 
(eg, an employee or former employee) who, without 
the consent of the data user (eg, an employer or former 
employer), collects or discloses personal data held by 
the data user or procures the disclosure of personal data 
commits an offence and may be subject to criminal prosecution. 

In Malaysia, there is no reported case law in any enforcement action by the Personal Data 
Protection Commissioner by virtue of Section 130 against employees who misappropriate 
their employers’ confidential information which falls within the definition of “personal data” 
under the PDPA 2010. Nevertheless, Section 55(1) of the then Data Protection Act 1998 of 
the United Kingdom (now Section 170 of the Data Protection Act 2018 (DPA 2018)) provides 
for the offence of unlawfully obtaining or disclosing personal data and these wordings are 
similar with Section 130(1) of the PDPA 2010. 

Under Section 55 of the then DPA 1998, subject to several defences as outlined in Subsection 
2, it is a criminal offence for any person (eg, an employee or former employee) to knowingly 
or recklessly obtain or disclose personal data without the permission of the data controller 
(eg, an employer or former employer). 

A successful case of prosecution was brought by the United Kingdom Information 
Commissioner’s Office pursuant to Section 55 of the then DPA 1998 demonstrates that 
criminal liability may be imposed on an employee who has misappropriated confidential 
information relating to their employer’s or former employer’s customers. The salient 
facts of the aforesaid enforcement action are as follows. Mr Mark Lloyd worked at a 
waste management company in Shropshire. As he was leaving to start a new role at a 
rival company, Lloyd sent the details of 957 clients by way of email to his personal email 
address. The documents in question encompassed the contact details and purchase 
histories of customers as well as commercially sensitive information. Mr Lloyd pleaded 
guilty to Section 55 of the then DPA 1998, and was fined GBP300, ordered to pay 
GBP405.98 costs and a victim surcharge of GBP30. While the offence is only punishable 
by way of a fine under the then UK DPA 1998, Section 130 of the PDPA 2010 carries a fine 
of not exceeding MYR500,000 or imprisonment for a term not exceeding three years 
or both. Looking at the successful prosecution of Mark Lloyd in the United Kingdom, 
employees are reminded that collecting or disclosing personal information pertaining to 

In Malaysia, there is no reported case 
law in any enforcement action by the 
Personal Data Protection Commissioner 
by virtue of Section 130 against employees 
who misappropriate their employers’ 
confidential information which falls 
within the definition of “personal data” 
under the PDPA 2010. 
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their employers’ customers without the consent of such employers may give rise to 
criminal prosecution in Malaysia.

In order to enhance the protection of confidential information and prevent 
misappropriation of valuable corporate information by employees or former employees, 
employers may consider adopting express non-disclosure and confidentiality provisions 
in their contracts of employment. For instance, employers may  outline the employees’ 
duty of confidence, the types of information that continues as confidential information 
even after termination of the employees’ employment and the penalty in case of any 
breach of these provisions. Furthermore, employers should also comply with their 
obligation under the security principle as embodied in the PDPA 2010 and protect 
the personal data (including confidential information), collected from any misuse 
and/or unauthorised access by their employees or former employees, by considering 
implementing the following precautionary steps as set out in the Personal Data 
Protection Standard 2015. 

• Provide user IDs and passwords for authorised employees to access any personal 
data (including confidential information). 

• Immediately relinquish employees’ access to any personal data (including confidential 
information) in all their devices after their resignation or termination or when they 
no longer require such data or information. 

• Minimise the number of employees who have access to an employers’ personal data 
storage system by sharing any data or information on a need-to-know basis.

Conclusion

As employers face the Great Resignation where employees are starting to leave in droves 
together with trade secrets and know-how of companies, it is important to have a robust 
protection in place to secure confidential information belonging to the company. This 
includes having a proper hand-over system; conducting audits during the notice period; 
and having a proper confidentiality clause in place in all employment contracts.

Prevention is better than cure.

Kenny Lam  |  Partner 
Dispute Resolution (Intellectual Property)  
kenny@rdslawpartners.com
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Businesses are often carried through companies which, as Leolin 
Price QC famously put it in Northern Counties Securities Ltd 

v Jackson & Steeple Ltd [1974] 1 WLR 1133, ‘lacking both a body 
to be kicked and a soul to be damned’. It follows therefore that 
companies act through their personnel. In the context of company 
law, these ‘human persons’ often refer to directors and officers of 
the companies. 

I would extrapolate from that and say that employees are the lifeblood of companies. 
This is evident from the fact that most successful companies have a significant number 
of employees. Apple has about 40,000 employees, Facebook has about 60,000, Tesla 
has about 100,000 and Google has about 130,000. Having said that, there is more to 
it than just the employees. One feature common in these companies is the significant 
role of confidential information in their success. 

In 2017, an engineer who helped work on the iPhone X was reportedly fired by Apple 
after his daughter posted a YouTube video showing off the smartphone before launch 
in violation Apple’s company rules. In 2021, Tesla reportedly sued its former software 
engineer for allegedly stealing confidential software code, by moving files to his 
personal Dropbox account. Again, in 2022, Tesla reportedly sued its thermal engineer 
for taking and putting confidential information from work devices into his personal 
computer. 

These companies value their confidential information, in that various policies are put 
in place to safeguard the confidentiality of their information. So much so that in 2016, 
a Google product manager had reportedly filed a lawsuit against the company because 
he thought that the company’s confidentiality policies went too far. The company’s 
view was that the policies were put in place to prevent leaks and to stop employees 
from handing sensitive information to the press.

This article discusses about the legal safeguards available to companies to protect 
their confidential information as against the inevitable human element within every 
company, their employees.  

Kenny Lam  |  Partner 
Dispute Resolution (Intellectual Property)  
kenny@rdslawpartners.com

EMPLOYEES AND THEIR 
RETENTION OF CONFIDENTIAL 
INFORMATION 
by Hayden Tan
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Besides the obligations expressly stipulated in the contracts of employment, the law 
also implies into such contracts certain duties owed by employees to their employers. 
Of particular importance is the duty of fidelity. An employee’s duty of fidelity was 
succinctly explained by Justice Abang Iskandar in the case of Zaharen bin Hj Zakaria v 
Redmax Sdn Bhd and other Appeals [2016] 5 MLJ 91 at [38] as follows: ‘As an employee 
of the plaintiff, the second defendant also had the duty of fidelity towards the company.' 
This means ’a duty to be loyal to the interest of the company and its shareholders.’ 

His Lordship continued that ‘Every employment contract contains an implied term that 
an employee will serve his employer with good faith and fidelity (the duty of fidelity). The 
duty of fidelity is owed by all employees and is to be distinguished from a fiduciary duty. 
A fiduciary duty requires an employee to act in the interests of his employer, whereas the 
duty of fidelity requires an employee to have regard to his employer’s interests. Inherent 
in that duty to have regard to his employer’s interests must be a duty not to act in a 
manner which would be to disregard his employer’s interests. Such acts must include acts 
that are inherently detrimental to his company’s interests’.

As can be seen in the passage above, the duty of fidelity is very broad. Subsequent 
case laws confirmed that the duty of fidelity is broad enough to require employees to 
safeguard their employers’ confidential information. However, a question arises as to 
whether such duty prohibits an employee from retaining his employer’s confidential 
information in the employee’s personal capacity. 

Brandeaux Advisers (UK) Ltd and others v Chadwick [2011] IRLR 224 is a case on point. 
Chadwick was the compliance officer of her employers, which are parts of a group 
of companies. Her relationship with her superior turned sour, and she was gradually 
transitioned out of the companies. Chadwick claimed that, she was not allowed to 
carry out her duties to ensure compliance with regulations. Hence, Chadwick started 
a process of emailing to her own private email address a huge volume of companies’ 
material, all of which were confidential in nature. This went on for a few months. 
The companies discovered this subsequently. A disciplinary proceeding was brought 
against Chadwick and she was summarily dismissed for gross misconduct. 

Chadwick took the position that the transfer of information did not justify her summary 
dismissal because she did not do anything with the information and that she had good 
reason for the transfer, namely to protect her own position in case a regulatory dispute 
arose, and to arm herself for any future dispute she might have with her employers. 

The High Court of England and Wales held that if Chadwick wished to use the 
confidential information to make a report to the regulators, she would not be 
prevented from using the confidential information for that purpose, but whether that 
would entitle her to copy documents onto her private computer would be doubtful. 
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The Court further held that it is ‘doubtful if the possibility of litigation with an employer 
could ever justify an employee in transferring or copying specific confidential documents 
for his own retention, which might be relevant to such a dispute. If such a dispute arises, 
in the ordinary course the employee must rely on the court’s disclosure processes to 
provide the relevant documents: even if the employee is distrustful whether the employer 
will willingly meet its disclosure obligations, he must rely on the court to ensure that the 
employer does’.

In the circumstances, the Court held that Chadwick was not entitled to do what she 
did and that her conduct was not only in breach of her contract – but also in breach 
of her duty of good faith, and an important breach of the trust which should exist 
between the employee and the employer. Such breaches were capable of doing the 
companies great harm. The Court held that the companies were entitled to dismiss 
Chadwick. 

Based on Brandeaux, the duty of fidelity dictates that an employee is generally not 
entitled to even retain confidential information of his employer. Closer to home, the 
Industrial Court also adopted a similar position. The claimant employee in Khaw Siang 
Lee v Cybertowers Bhd (Award No.542/2015) was employed as the company’s general 
manager. He complained that he had been unjustly dismissed. The company took the 
position that they were justified in dismissing the claimant, because the claimant had 
been sending numerous emails and attachments from his office email account to his 
personal email account. Most importantly, these emails and attachments were all 
work related and were considered by the company to be highly confidential.

The Industrial Court found that the termination of employment to be with just 
cause or excuse and dismissed the claimant’s claim. The Court sternly remarked that 
‘the claimant being a senior manager in the Company must be taken to know that 
documents officially belonging to the Company are properly proprietary documents 
belonging to them, as the rightful owners. He had no business transferring them to 
his personal account… The Claimant’s conduct in the entire circumstances of this case 
was inconsistent with the trust and responsibility reposed in him by the Company in the 
relationship of employer-employee between them. The Claimant had acted in conflict of 
interest with the rudimentary responsibilities and fiduciary duties that he owed to the 
Company as his employer; and by the hazard of the potential risk he placed them (the 
Company) in’.

Besides the duty of fidelity, employees also owe a common law duty of confidence to 
their employers. In Tchenguiz v Imerman [2010] EWCA Civ 908, the United Kingdom 
Court of Appeal held that it is a breach of confidence for a defendant without authority 
‘to examine, or to make, retain or supply copies to a third party of a document, whose 
contents are, and were (or ought to have been) appreciated by the defendant to be, 

ADVOCATES & SOLICITORS
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Hayden Tan |  Senior Associate 
Dispute Resolution
hayden@rdslawpartners.com

confidential to the claimant’. From the dictum above, and I place particular emphasis 
on the word ‘retain’ used by the Court, it appears that the common law duty of 
confidence similarly does not allow an employee to retain his employer’s confidential 

information. This is so even if the employee 
does not disclose, and in fact does not intend to 
disclose the same to third parties.

Employment relationships could also give rise to 
fiduciary duties, where an employee could owe 
the same fiduciary duties to his employer as a 
director would. The seniority of employees is a 
good indicator of whether such fiduciary duties 
are owed. The more senior the employee and the 
greater the responsibility assumed by him, the 
more likely that he does owe such duties (see 
ABB Holdings Pte Ltd & Ors v Sher Hock Guan 
Charles [2009] 4 SLR(R) 111). A fiduciary duty is 

more onerous than a duty of fidelity. The former requires an employee to act in his 
employer’s best interest (a positive covenant), whereas the latter merely requires an 
employee not to disregard his employer’s interest (a negative covenant). The duty of 
a senior employee in respect of his employer’s confidential information is therefore 
more onerous. 

In summary, employers should be vigilant and mindful of their rights in respect of 
their own confidential information. It is no excuse for an employee to say that he is 
merely retaining the same and does not plan on using or disclosing them. For added 
protection, contracts of employment should contain express provisions prohibiting 
employees from retaining any confidential information. 

In summary, employers should be vigilant and 
mindful of their rights in respect of their own 
confidential information. It is no excuse for an 
employee to say that he is merely retaining the 
same and does not plan on using or disclosing 
them. For added protection, contracts of 
employment should contain express provisions 
prohibiting employees from retaining any 
confidential information. 
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Adirector of a company is normally the holder of an office, not an 
employee. Nonetheless, there are situations in which a director 

may also be classified as an employee.

Recently, the Special Commissioners of Income Tax (SCIT) in the case of LCL & 
Another v Ketua Pengarah Hasil Dalam Negeri held that the taxpayers in question are 
not employees as envisaged under Section 13(1) of the Income Tax Act 1967 (ITA). The 
Director General of Inland Revenue (DGIR) appealed to the High Court against the 
decision but subsequently withdrew its appeal.

Facts

In early 2002, two different groups of families formed a syndicate with the common 
intention of developing a plot of land. In this regard, the taxpayers with other 
partners who formed the syndicate bought all the shares in Rainforest Heights Sdn 
Bhd (Rainforest) and assumed control. Rainforest was the developer of a 21-unit 
condominium known as Madge Residences, located along Jalan Madge (Project).

In order to kickstart and ensure that the partners were committed to the success of 
the partnership, the two groups executed a Shareholders Agreement stipulating, inter 
alia, that:

(a) Of the 8 partners, 3 partners will be appointed as directors; and

(b) Each partner commits to purchase a unit in the Project at approximately RM380 
psf.

The appointment of the taxpayers was to comply with Section 122 of the Companies 
Act 1965 (CA) which required every company to have at least two directors. Further, 
the appointment of the taxpayers as directors was borne out of convenience as the 
taxpayers are based in Malaysia.

The 8 units were sold to the 8 partners including the taxpayers at the price of 
approximately RM380 psf. The remaining 13 units were sold at the market price 
prevailing in 2005 and 2007 which ranged from RM550 psf and above.

IS A DIRECTOR AN EMPLOYEE 
FOR TAX PURPOSES?
by Kar Ngai Ng
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All 8 units of the condominiums were sold to the partners at approximately RM380 
psf as:

(a) The 8 units were sold to the 8 partners in 2002. At that time, the market price of 
properties around Jalan Madge is RM420 psf. The price of RM380 psf is the 10% 
discount given for early commitment. In addition, all 8 partners bore the financial 
risks of the Project;

(b) It also did not make commercial sense for the partners to agree to purchase an 
uncompleted unit for the market price at the time;

(c) The price of RM380 psf was an incentive to all the 8 partners who gave their early 
commitment for a project that had not started; and

(d) It was common practice for developers to give early bird discounts to ensure there 
is enough funding for the project.

Subsequently, the DGIR informed the taxpayers that they will be deemed as employees 
of Rainforest pursuant to paragraph 3.6 of Public Ruling No. 1/2006 and the difference 
in the transaction price and market price was a perquisite to the taxpayers under 
Section 13(1)(a) of the ITA which was subject to tax.

The DGIR’s position was based on the Shareholders Agreement, which the DGIR alleged 
that:

(a)  The taxpayers were employed to carry out certain duties;

(b)  The taxpayers were given the mandate to make certain decisions such as employing 
staff and consultants, making payment to contractors, submitting tenders and 
dealing with the authorities; and

(c)  The taxpayers were paid RM60,000 of directors’ allowance.

The Law

Under Section 13(1)(a) of the ITA, gross income of an employee in respect of gains or 
profits from an employment includes any wages, salary, remuneration, leave pay, fee, 
commission, bonus, gratuity, perquisite or allowance.

Reference is also made to Section 2 of the ITA, which defines the following:

“employee”, in relation to an employment, means— (a) where the relationship 
of master and servant subsists, the servant; (b) where that relationship does not 
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subsist, the holder of the appointment or office which constitutes the employment; 

“employer”, in relation to an employment, means— (a) where the relationship 
of master and servant subsists, the master; (b) where that relationship does not 
subsist, the person who pays or is responsible for paying any remuneration to the 
employee who has the employment, notwithstanding that that person and the 
employee may be the same person acting in different capacities; 

“employment” means— (a) employment in which the relationship of master and 
servant subsists; (b) any appointment or office, whether public or not and whether 
or not that relationship subsists, for which remuneration is payable.

The Federal Court in the case of Hoh Kiang 
Ngan v Mahkamah Perusahaan Malaysia & 
Anor [1995] 3 MLJ 369 laid down the test that 
an individual who is engaged under a contract of 
service is an employee. In determining whether 
a contract is one of service or for services, the 
degree of control which an employer exercises 
and the terms of the contract are important 
factors to consider:

“We accordingly hold that a workman under 
the Act is one who is engaged under a contract 
of service. An independent contractor who 
is engaged under a contract for services is not a workman under the Act. We take 
this view because it provides, as earlier observed, for a flexible approach to the 
determination of the question. It is fairly plain to see why flexibility is achieved by 
having resort to this test.

In all cases where it becomes necessary to determine whether a contract is one 
of service or for services, the degree of control which an employer exercises over a 
claimant is an important factor, although it may not be the sole criterion. The terms 
of the contract between the parties must, therefore, first be ascertained. Where this 
is in writing, the task is to interpret its terms in order to determine the nature of 
the latter’s duties and functions. Where it is not then its terms must be established 
and construed. But in the vast majority of cases there are facts which go to show 
the nature, degree and extent of control. These include, but are not confined to, 
the conduct of the parties at all relevant times. Their determination is a question 
of fact. When all the features of the engagement have been identified, it becomes 
necessary to determine whether the contract falls into one category or the other, 
that is to say, whether it is a contract of service or a contract for services.”

The Federal Court in the case of Hoh Kiang 
Ngan v Mahkamah Perusahaan Malaysia & 
Anor [1995] 3 MLJ 369 laid down the test that 
an individual who is engaged under a contract of 
service is an employee. In determining whether 
a contract is one of service or for services, the 
degree of control which an employer exercises 
and the terms of the contract are important 
factors to consider.

ADVOCATES & SOLICITORS
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In Ready Mixed Concrete (South East) Ltd v Minister of Pensions and National 
Insurance [1968] 2 WLR 775, the four factors to be considered were that:

“(i) The servant agrees that, in consideration of a wage or other remuneration, he will 
provide his own work and skill in the performance of some service for his master. (ii) 
He agrees, expressly or impliedly, that in the performance of that service he will be 
subject to the other's control in a sufficient degree to make that other master. (iii) The 
other provisions of the contract are consistent with its being a contract of service.”

Determination

In deciding in favour of the taxpayers, the SCIT held that based on the interpretation 
of the words “employee”, “employer” and “employment” under the ITA, one is an 
employee if:

(a) A master and servant relationship subsists; or

(b) There is an appointment or office for which remuneration is payable.

The SCIT correctly applied the test in Hoh Kiang Ngan (supra) and  held that the 
taxpayers are not employees of Rainforest as:

(a) There was no contract of employment between the taxpayers and Rainforest;

(b) There were no offers of employment or appointment as an employee of Rainforest 
in written, oral or any other form;

(c) Rainforest did not open an account with the Employees’ Provident Fund or 
PERKESO for the taxpayers;

(d) The taxpayers were not entitled to receive any pension benefits from Rainforest;

(e) The taxpayers did not have any business cards by virtue of any employment with 
Rainforest;

(f) The taxpayers did not have to wear any uniforms of Rainforest;

(g) Rainforest did not have control over the amount of time the taxpayers contribute 
to Rainforest;

(h) The taxpayers had the liberty and discretion to decide the amount and regularity 
of time devoted in exercising their duties as directors of Rainforest;

(i) Rainforest neither stipulated nor specified a fixed place of office which the 
taxpayers had to occupy during the course of directorship;
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(j) The taxpayers were neither entitled to any recourse in the Labour Court under the 
Employment Act 1955 nor the Industrial Court under the Industrial Relations Act 
1967 should they be removed as directors;

(k) At all material times, there was no master and servant relationship subsisting 
between Rainforest and the taxpayers; and

(l) The taxpayers did not receive any payments, remuneration or interest as directors 
of Rainforest.

The SCIT also took into consideration that the taxpayers were appointed as the 
directors of Rainforest to fulfill the requirements under Section 122 of the CA which 
requires a company to have at least two directors.

Further, the SCIT found that there was no evidence that the taxpayers received 
directors’ allowance in any form, whether by payments, remuneration, employment 
income or purchase discount for the condominium units.

Conclusion

This decision illustrates that the court will take into account a number of relevant 
factors in deciding if one is an employee for the purposes of Section 13(1) of the ITA, 
including any contract or agreement which establishes the legal relationship of master 
and servant, whether the employer has the power, not only to direct what the servant 
is to do, but also to direct the manner in which the work is to be done, and whether 
the person performing the work bears the losses or gets a share of the profits.

In the present case, the absence of a contract of employment, the flexible working 
hours, financial risk borne and other factors listed above indicate that the taxpayers 
are not employees. 

Kar Ngai Ng  |  Associate
Tax, SST & Customs
karngai@rdslawpartners.com
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There may be many reasons for an employer to terminate 
the services of an employee. Typically, it is for reasons of 

poor performance and/or some form of misconduct, such as 
insubordination. But, these reasons typically precede the termination 
and are the reasons operating in the mind of the employer at 
that material time. It is then incorporated in a show cause letter 
allowing for the employee to defend him or herself. In the event 
that the said employee is unsuccessful in his/her defence, suffice to 
say these reasons shall form the basis of his or her termination and 
incorporated into termination notice. 

However, there are times when other matters are discovered post dismissal. Rationally, 
many employers will be tempted to use these reasons to buttress their decision to 
terminate, particularly when faced with a potential suit by the employee for unfair 
dismissal. But can this be done? This was the key issue in the case of Maritime 
Intelligence Sdn Bhd v Tan Ah Gek [2021] MLJU 2189 (Maritime Intelligence) and the 
premise of this article.

Suffice it to say at this juncture, the Federal Court  ruled in the negative on this issue. 
In arriving at this conclusion, the Federal Court considered the interplay of various 
provisions, particularly the Federal Constitution and the Industrial Relation Act 1967 
(the Act) and, their functions and how they culminate at the moment of dismissal.

Brief Facts

This case involves an employee, one Tan Ah Gek (the "workman"), who was appointed 
as a Vice President - Services & Registrar by Maritime Intelligence Sdn Bhd (the 
Company) on 17.3.2014.  At her pre-employment interview, the workman submitted 
all her qualifications, including a purported qualification from Newport University. 
At this material time, she was not queried of her qualifications, and it was accepted 

THE MARITIME INTELLIGENCE 
CASE: CAN POST DISMISSAL 
REASONS BE USED AS A BASIS 
FOR TERMINATION?  
by Kuhan Manokaran
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as fully disclosed. Had the company queried further, it would have discovered that her 
purported qualification from Newport University was not accredited in Malaysia.

Very soon after her appointment, complaints arose about the workman, alleging that 
she had abused her powers and conducted herself unethically and unprofessionally. 
This led to a petition being signed by over half of the companies’ employees. Upon 
conducting a domestic inquiry, the company decided to dismiss the workman with 
immediate effect. Dissatisfied, the workman filled a representation under Section 
20(1) of the Act seeking reinstatement and the matter was referred to the Industrial 
Court.

It was only at this stage, that the issue of the workman’s qualifications first arose and the 
company argued that she was never qualified for her position. In so doing, the Company 
sought to buttress their case for her dismissal. The Industrial Court did not favour this 
argument and found in favour of the workman stating that her dismissal was unfair and 
in lieu of reinstatement, she was awarded compensation.

Dissatisfied with the Industrial Court’s findings, the company appealed to the High 
Court and the Court of Appeal. Both courts found in favour of the workman buttheir 
basis differed. The Court Of Appeal, relying on the case of Goon Kwee Phoy v J & P Coats 
(M) Sdn Bhd [1981] 2 MLJ 12 and a host of other cases, opined that the Company is not 
merely limited to the reasons stated in the notice and may adduce other matters not 
listed in the notice.

The matter then went on appeal to the Federal Court. Leave was granted on two 
questions – firstly, whether the Industrial Court has the right to enquire into reasons 
subsequently put up by the employer via pleading to justify the dismissal, even if such 
reasons were not given at the time of the dismissal. Secondly, whether the Federal 
Court’s decision in Goon Kwee Phoy is authority for the proposition that the employer 
is bound only by the reasons of dismissal stated in the letter of termination. The Federal 
Court declined to answer the second question but went in depth on the first question, 
which is discussed in this article. 

Findings Of The Federal Court

The Federal Court started its analysis by looking at the right to livelihood as guaranteed 
under Article 5(1) of the Federal Constitution and in the case of Tan Tek Seng @ Tan 
Chee Meng v Suruhanjaya Perkhidmatan Pendidikan & Anor [1996] 1 MLJ 261 to all of 
us. More so, when an income from an employer constitutes the sole source of income. 
It is unclear if the workman’s employment with the Company was her sole source of 
income, but in any event, such fundamental rights can be ill – afford to be circumscribed 
to limbo and the fancies of individuals in authority . 
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This is particularly significant when the nature of the Act is taken into account. The Act 
is a social legislation, intended to protect the weaker party i.e. the workman and his/her 
right to earn a living. Thus, Section 20 is intended to provide this safeguard against such 
wanton exercise of power by the employer, particularly, where the employee feels he/
she have been dismissed without just cause. Pursuant to this, Section 20(3) requires that 
the employee provides a representation and that representation shall be the subject 
matter of an award. 

Thus, the Industrial Court is thus required to investigate and adjudicate on the 
representation made by the employee of his/her dismissal without just cause. In this 
regard, the findings of the Industrial Court is directly tied to the representation made 
by the workman. It is clear in this case and those of similar vein, the reason for the 
dismissal, as known by the employee, is limited to matters made known to him/her 
at that material time as that was the basis for the dismissal and concurrently, the 
reasons operating in the mind of the employer at the material time of the dismissal. Any 
matters considered or discovered later, falls outside this boundary and will not entitle 
the workman to put forth a defence. This is also the case, where the employer gives no 
reason for the dismissal.
 
Thus, when seen against the wordings of Section 20 and read together with the provisions 
of Article 5(1) and the right to livelihood, the Federal Court came to the conclusion that 
it is not open to the Industrial Court to consider matters subsequently put forth or 
discovered by the employer. In this regard, particular importance must be paid to the 
words “just cause or excuse” in Section 20(1), which circumscribes the reach of Industrial 
Court in considering such matters. 

Notwithstanding the above, Section 30 of the Act allows for compelling new events, 
discovered post dismissal would constitute a formidable basis to counter a claim for 
reinstatement and may well be sufficient for the Industrial Court to conclude that no 
compensation ought to be granted in lieu of reinstatement.

In conclusion, it is advisable that employers thoroughly consider all facets and reasons 
of an employee’s conduct before dismissal. Needless to say, the primary concern of the 
courts, in view of the Act, is the justifiability and the fairness of the dismissal. 
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